
Disclosure of Advisory Commi~;tele Deliberative Materials 

The Federal Advisory Committee Act requires adviscq corn i t t ees  to make available for public in- 
spection written advisory committee documents, including predecisional materials such as drafts. 
&orking papers and stu~iies. 

The ~t~rclosure excmptmn availnble to agenclzr unc. r c .  :mpt!on 5 of the Frredr~rn of Information 
Act for prcdec~r~onat d<cumcntr and other pnvilc,;ed natenals 1s narrowly llrnilcd in llle conlext 
of thcFejer.4 A d s l r o ~  Comm,ttec Act t ~ ~ p n v ~ l c l ; ~ J  tiler-qenc) or lntrd-agency documen1.i pm- 
pared by an agency and transmitted to an advisoljr iconunittee 

April 29, 1988 

Introduction ar~d Stummary 

This responds to your request for the vi,ews; of this Office concerning the ex- 
tent to which exempti.on 5 of the Freedom of Information Act ("FOIA"), 5 U.S.C. 
8 552, is available to withhold deliberative materials prepared by an advisory 
committee that would otherwise be subject to ):he disclosure requirements of sec- 
tion 1qb) of the Federal Advisory Commitel: Act, 5 U.S.C. app. I ("FACA").' 
Section 10(b) provides in pertinent part lhat "[slubject to section 552 of title 5, 

' This memorandm addr~sses only exemption 5 of FCIIA. 7'0 b e  erlent one of Ihc other eight stlmlory ex- 
emotions aoolies.the~vercddocuments are mdcoendenllr, oroa~xed6mdisdosure. Wealsoem~hasize borhthst . . . . 
,r.pus!.m of pwrlsmay pncluJc C o n c ~ s  from appltlr . I-Al:A toccnlm xdvnroq p u p ,  and that dncun.cntr 
~uh,rrltothcd~~clorure rqularncntr of rcittnn 10ln)me) n; urhhcldpursuanl lue vrl>oclvru of cxcrul~vcpnv- 

m.cpr Wcdo not nem addret dbcw rut~rtll~ttonel hiwr RBI u#U~,oldngdocumenlr bur obruu: that wevcralcoun\ 
havedescribedthe~hrponrd by a lileralreadingof FACh topn;si&nlialpowers. See, e.g..NarionolAnliiX~~g~r 
Coalition v .  Erecutive Cornnl, of the President's Pn'vote $:.%tor Suney on Cost ConIroi. 557 f. Supp. 524, 530 
(D.D.C.), affdondremand~~h 711 F.2d 1071 (D.C. Cir.1. iudemenlomended, 566F Sum. 1515 [D.D.C. 19831 . .. . . .. . . 
rFACA I. 'uuirum. Imprr;ve. mJ open to ~ntcrprcmuon. ho Llnau bat 11 uollld Uucsn. to mplngr unduly 
up,! prerdgsrnvcr prc\crved h) the *rplreun of pvu,rri. o:lrt,c"), Nuder L Rarxld) .  796 1; S ~ p p  1211. 12U 
(D U C tV751. ,drolnlac m.0,. VII 75- I9b91U C. Cn. I n 1.1 1877) C Nou hcrc li thcrc an ut&sauv~~lhal Cuar- 
gressintended toinmde upolr beday-to&y fwti~dningof thepresidency . . . ."I. Thus. ioreersmplc. it is the go"- 
emment's position Iha the iherican Bar Association Slitadin$; Canmiltce on me Federal Judiciary is not 'he- 
I l zd '  by thc Residcnr and therefore not subjcct to FAOX, or ;Iltematively, lhat the application of FACA to the 
ABA Commitfae wouldun~r~s t i~ t i~na l ly  impinge on the P~esident's exclusive auhoriry to nominate and appoint 
Artide m judges, subject to the advice and consent functicni d h e  Senate. U.S. Const. an. n, 8 2. cl. 2. W o ~ h i ~ g -  
tonragor Found. v. (IniredSratesDcpr. o f h a i c e ,  691 f. Supp. 683 (D.D.C 1988). h addillon, congressional dis- 
closur statutes, including FI~CA, necessarily raise sepanllion of powcn and executive privilege issuct as apptied 
tocommunicatiom amone h e  President and his advisors artdadvice v~paredfo~fhePresident by hisadvimra.Ses. " . . 
e.r.Niron v .  Generalsen. ,Ldmin.. 433 U.S. 425.441-52; 11977): Soucie v .  David. 448 F.Zd 1067.1073 (D.C. Cir. 
~ - ~~ - . .. 
071). Nut~d~iAn,r-lfun#r. C..olrrr~n. 357 F Sum al  '30 :3rraurr rhr opcrrtton olprcsdr'nnd puucr% in me 
ronazl of FACA 0. rout thc rublccl ul Ihr prcicnl mquor; rlrrklcd $0 lhlr Ofticc. U r  dlxua.!u!n Ilmmin s ?imply 



United I:tates Code, the reco~.ds, reports, transcripts, minutes, appendixes, work- 
ing papers, drafts, studies, ag,:nd:a, or other documents which were made avail- 
able to or prepared for or by each advisory committee shall be available fof pub- 
lic inspecti~n."~ Exemption 4; of FOIA exempts inter-agency and intra-agency 
deliberative or predecisional clocuments from di~closure.~ The issue presented is 
the scop: to he given to exerrption 5 in light of section lO(b)'s enumeration of 
deliberative documents such as working papers and drafts as being specifically 
subject to disclo~ure.~ 

We ccaclude that FACA 11:quires disclosure of written advisory committee 
documents, including predecision;ll materials such as drafts, working papers, and 
s tud i e~ .~  The disclosure exenlplion available to agencies under exemption 5 of 
FOIA for predecisional documents and other privileged materials is narrowly 
limited in the context of FACA. to ]privileged "inter-agency or intra-agency" doc- 
uments prepared by an agency and transmitted to an advisoly committee. The 
language of the FACA statute ancl its legislative history support this restrictive 
applicaticm of exemption 5 to requests for public access to advisory committee 

- 
Sect ion 1O(b) of FACA reads in full: 

Subjed to m t i m  552 of title 5, United States Code, h e  records, reports, uanscripts, minuter, a p  
pendixrr, worhing papers, drafts, studios. ;~genda. or ather documents which were made available to 
or prepimd for orby each advisory ccmmmi:lce shall be available for public inspection and copying ar 

a single lo~atian in tho offices or L a  advisory comminee or the agency Lo which the advivory com- 
mineereports until the advisory comrninee ceases to erbt. 

' Exempticn 5 , 5  U.S.C. 5 552(b)(5). pn~vides ULat the disclasure obligaGma~ of FOIA do nn"app1y lo manen 
that ar-. . . (5) mra-agency or inma-agency m~?morandums or letters which would not be available by law to a 
pmty other than an agency in litigation with the al:ency." 

Public Ciliren Litigation Gmup has alsc, ~equestcd DO1 to issue apollcy statement claifying that the deliber- 
ative praccsr exemption dues not "shield horn public scmfmy" the he&. working papers, and other deliberative 
documents prepared by adviao~y commitrcrs. Public Citizen represented the ACLU in its suit ra enjoin the Anar 
nv Oeneral's Commission on Pomographjr fror holding meetings until it released drafts and working papers. 
ACLUv. Attorizey Cenerol'sCvmlssionoa Por!ii,groph~, DepdrtmerrofIUSfice.No. 8 a 8 9 3  (D.DC.fi1ed Apr. 
3, 1986). Although the Commission initially assofed that the documents were covered by 5 as incor- 
porated by FAIZA, tho parties stipulated a sc11:lomeolpmvidingfor releaseof Ihe dwuments andthe snit was wiUI- 
drawn. 

'This Office has not previously addre8s~llhir issue directly. Soon after FACA was cnacred, we noted the po- 
tential conflict hrween exemption 5 and serrinn 13, bur did not opine on the proper resolution of the issue. Mem- 
orandum for Duight A. Ink. Assistant D'KCG~~JI; Oi'fjce of Management and Budget, fmm Roger C. Cramton. As- 
sistant Attame:i &nerd, Office of Legal Counsd. Re; ~ r s o r m i r  of ~ x e m p t i o n j  ojrhe ~ ~ ~ i d o r n  of lrjormotran 
Acr in Denying Access lo Meetings andReo~rds q'hdeml Advisory Comnrilrees (Ian. 2 ,  1973). In 1974, we ad- 
vised Ihe Cleml:ncy B o d  that it was an advisory ~:ommittce and &refare subject to the disciosuro provisions of 
PACA. The momorandurn by Assistant Anomey General Antonin Scalia identified Lhree applicable 
FOIA exemptions, but con~picuourly did anal dte  rxcmption 5. Mwnorandumforthe Clemency Board. from An- 
tonin Scalia, Assistant Affomey General. Oflico of Legal Counsel (Sept. 24. 1974). In 1982, in the pmcerr of ren- 

der inganopinimht  activik by staffmeml~rs on task forces to Preridenl's Private Sector Srwey on Cost Con- 
Uol did not fail within the ambit of PACA. wc nolci in d i m  and without andvsir that materials made available to 
cmmtt!cr h B l o  be ncd..dvulrolr to t l~s  pu Ilr 18, ocr \crt8~1. Illlb,. u n l ~ ~ ~ e x ~ m p f e d  under T01.&, n b  uluchc.ur 
~ t ' o c r d  not hr. n d c  p~hlrc~y avlrlnbls ,,,,net I I ~ I I .  FACA " hlcrnn~andu~u lor rren I h e ~ m g . & v n x ~  rot13r 

RcsrLnl ,  lrnrn~ Thrud.,rr B Olvm A,irnm Alrornc) Gcncrd. 0fri.e of Led21 Cotlnsrl. Re P r r ~ d m r ' i P n t , r  
Secfor Survay orr Cost Control at 7 (Nov. 1. IPSZ). 1Ve also opinedin 1982 lhat advisory canmineedocumcnts are 
available &rough FOlA request8 made to the supenising agency and bat  the advisory committee must cooperale, 
bur we did not rpeciflcally address the impas1 ofexemptim 5. Memmandom far Fred P. F~eld'mg. Coonsel to the 
President, from lsrry L. Simms. Deputy Assisrat 8,nomey General. Ofrice of Legd Caunsel.Rr:Applicobiliry of 
the Freedom ofinformotion Act lo Federal Advisor:i Comnlinec (Dec. 30. 1982). 



documents. Moreover, since a1 advisory committe~:. is not itself an agency, this 
construction is supported by the express language oi:ex~:mption 5 which applies 
only to inter-agency or intra-agency materials.= 

We ernphasize that despite these conclusions many documents that are part of 
the advi:tory committee process will not be subject to disclosure. Section 10(h) 
itself applies only to materials made available to or pnepared for or by an advi- 
sory con~mittee established by litatute or reorganization plan or established or uti- 
lized by the President or an agency. 5 U.S.C. app. I, $ 5  3(2), 10(b). Accordingly, 
indetem~ining whether a document is to be disclosed the first issue is not whether 
it is subj~xt to anexemption under 5 U.S.C. 9 552 hulvvht:ther it meets this thresh- 
old defu~ition. 

Analysis 

A. Defining the Class ofDocurnents to which Section 10(bJ Applies 

By tht: express terms of section 10(h), deliberative materials, in order to he 
subject t~ disclosure, must be "made available to or prepared for or by" an advi- 
sory conimittee, 5 U.S.C. app. [, § lo@), which is er;tab:lished by statute or reor- 
ganization plan or "establishe~i or utilized by the F'resident" or an agency. Id. 
5 3(2)(B) (emphasis added).7 'Ibe courts and this Office have construed the con- 
cept of advisory committees es1:ablished or utilized by the President or an  agency 
to prechde section 10(b)'s application to the work prepared by a staff member 
of an advisory committee or a staffing entity within rm advisory committee, such 
as an independent task force limited to gathering information, or a subcommit- 
tee of t h ~  advisory committee tlnat is not itself estahlishe~i or utilized by the Pres- 
ident or agency, so long as thematerial was not used by the committee as a whole. 
The reasoning behind the conslmction of the concept is straightforward: 

[Such staffing entities or subcommittees] do n~ot directly advise 
tlle President or any federal agency, but rather provide informa- 
t on  and recommendations for consideratiaa~ to the Committee. 
(!onsequently, they are not directly "establislhe~i or utilized" by 
tlie President or any agcncy . . . . 

See National Anti-Hunger Co~rlition, 557 F .  Supp. at 529. See also Memoran- 
dum for Fred H. Wybrandt, Ct~ainnan, National Crime Information Center Ad- 

-- 
'We do lot address or express any opirum in this memorandum on the separate issue ofthe disclosure obligs- 

tiom of the bgency under FOIA with respecl ro urittcn materials delivered1 front an agency advisory committee to 
anagency. 
' PACA (defines an advisory comminee mi "any committee, board, comrniwnn, council, conference, pancl, mk 

force. or oU-er similar group, or any subcornminee or other suhgmup thcroof, . . . which is---(A) established by 
8btUtc or rvlrganilation plan. or (6) estahliihed or utilized by the Resident, or (C) established or vtilhcd by one 
or more age,,cies, in the interest of 0b!Ahing advice orrecommcndationsbx the Pmident or one or m m  agencies 
oroffisen olUlePederalOovemmenr"5 U S.C. app. I. 5 3(2). 



visory Policy Board, fra~m Douglas W. Kmiec, Deputy Assistant Attorney Gen- 
eral. Office of Legal Co~~nlsel (Apr. 28, 1987) ("Wybrandt Memorandum"). This 
limi tation on section lO(b)'s disclosure requirement has important practical con- 
sequences. For example, the President established a presidential advisory com- 
minee, the President's h-ivtib: Sector Survey on Cost Control ("Survey"), funded 
by the Deparhnent of Conmerce, but whose staff had to be paid for by the pri- 
vate sector.' A non-profi.1: Fwundation for the Survey, chaired by members of the 
Exe,cutive Committee, olganlized the private staff into thirty-six task forces to 
gather information, petform :studies, and draft recommendations and reports for 
the Executive Comrnittet:, IBased on this strncture, the district and appellate courts 
.conc:luded that the non-pl.ofit task forces were not subject to FACA because they 
did ]not provide advice clirec~tly to the President or any agency, but rather per- 
fom~ed activities analogous to staff work. National Anti-Hunger Coalition, 557 
F. Silpp. at 529-30; 711 F.2d at 1075-76.9 

Bmed on the same reasoning, as well as an exhaustive survey of the FACA 
legislative history, this Office recently concluded that subcommittees of the Na- 
tionrll Crime Information. Ceriter ("NCIC") Advisory Policy Board are likewise 
not covered by FACA h:caurmr,e they "perform preparatory work or professional 
staff functions in aid of, but not displacing, the actual advisory committee func- 
tion~~erformed by the Boa:rd." Wybrandt Memorandum at l.'"Although each ad- 
visory committee structure will determine the results in a particular case, the gen- 
eral ]point can be made that IFACA compels disclosure of a limited subset of 
information, namely the material used by the advisory committee or subgroup 
established or utilized by h e  ultimate decision-maker, which typically will be an 
agency or the President. 

8. The Scope ofExemption 5 in the Context of Section lO(b)'s Disclosure 
Requ,irements. 

Assuming that docurna~ts are subject to section 10(b), we turn to the scope of 
FOIA's exemption 5 under FACA. First, it is necessary to presume that Congress 
did not intend to create an! irreconcilable conflict between the two laws; i.e., on 
the one hand, to protect deliberative advisory committee materials from public 
inspection via exemption 9, but on the other, to order detailed disclosure of all 
"records, reports, transcriy~ts,, n~inutes, appendixes, working papers, drafts, stud- 

~ ~ ~ . -  -~ ~ ,~~ . 
'On Ihe other hmd. h hesvbcommitlecofWally estabhshed by the S w e y  was held to be covemdby FACA be- 

cause it ''is responsible far reviewing rile rark force rcpom and m h g  detailed recommendations to the President 
and the affected federsl agmies." N a t i o ~ l  Anti-Hunger Coalition. 11 1 F.2d at 1072. TheD.C. Circuit panel also 
states in dicrum that if the task force mpons were in fsot nor exhaustively reviewed and revised by the Executive 
Cornminee, but were merely lubber-riampd m m m d a t i r m s  given little or no independent consideration, it 
would br wiUlin &district court's power to find hat thepmvisions of FACA apply to the he f o m  a~ weU. Id. at 
1075-76 ~ ~ 

"As in our prior opinion. however, "[wje must emphash thal our opinion should not in any way be read as 

support lx attempring to use subcomnlin~es to evade Ihc . . . requhmenls of FACA: Wybrandt Memomdurn a1 

9. 



ies, agenda, or other documents" that are otherwise covered by FACA." The po- 
tential conflict isunderscored by the obligation to disclasse committee drafts, 
working pape1,s and studies, whereas exemption 5 is designed to preserve the in- 
tegrity of precisely these types of "prr:decisionaYinternal dleliklerations frompub- 
lic view.'' Thl: two objectives. if not harmonized, would pres~:nt an insurmount- 
able internal statutory conflict. 

We concluce that exemption 5 is ns>t generally applicable to materials prepared 
by or for an advisory committee, hut that it does extend to :protect privileged doc- 
uments delivered from the agency to an advisory committee This construction 
gives meanin]: to exemption 5 without vitiating Congret;~,' elnumeration of &- 
liherative doclments such as working papers and drafts a;s subject to disclosure. 
It is also supported by a close reading of exemption 5 itself. Because by itstems 
exemption 5 protects only inter-agency and intra-agency dlocuments and because 
an advisory ct~mmittee is not an agency, documents do ncl!lre.reive the protection 
of exemption 5 by virtue of the fact that they are prepan:d b!r an advisory com- 
mittee. On t h e  other hand, documents prepared by an agency (do not lose the pro- 
tection of exanption 5 by virtue of tlle fact that they are tlilivered to an advisory 
committee." 

At the outset, we note that the a1)plication of FOIA I:O advisory committees 
in the FACA statute is not a model of draftsmanship." Most glaringly, Con- 
gress incorporated the FOIA exeml~tions, yet gave no e7:pli:it consideration to 

" h u a n t  to smztion 100). the right of public access lo deliberative commiltte d8,cumenb expires when L e  
'"cornmiltee ceases a exist." memarerial available for public inspection is thererrlterrestrided by thc hettam Lo the 
"repart made by every advisory committte and, where appropriate. backgmund pnperi p r e p a d  by conrultants." 
5 U.S.C. app. I. 8 1:). The ~)lrectoraf OMB isrrsponsib~c eorffing this material, rvbjat to POL&, withthe~ibrary 
of Congress grehehc il is mainfained for public inqlection in s depository. Id. Ttle delrosit~ry malerials will pre- 
sumptively not include fhc prepararoty material co,iered by section 10(b), such ill; warking papers, drafts, studies. 
and agendas, unlp~i  the materials are incorporated in rhe comminee repan or an: app.opriste b m m u n d  papers 
prepared by conrul ianfs. 

"Exemption 5 h general protects agency docvlnents b t  would nomally br; p~iviivilegedineivil discovery See 
N U B  v .  Sears. Ro!buck & Co. 421 U.S. 132. 149 (1975). To date. Ulc Suoremb Coul  has recomizedflve d v i -  - 
Icg~s, lntldlng U,. K exprer-.) rmcntroncd in he 1:gi~la iv~ lu?!nq. u wcl a\ 11 uqe !rat me "aell-*.ltlcd" #n Ulc 
C.UC b w  ( w  WC'IOI gh md~grcr"10  pn,~lqcrrrc,mgn~rrd hy ( b n g c r ;  L'nr,eJSiarr I WelwrA8rrrghl brp  , 4 0 5  
I. S 792, aUI 02 (1984, Thc privilege ~ n m l y  at ,$.uc 18, he . s c w t e n o !  I ).A :nd kACA I S  UIa pr.ncrl.ue 
advice andrecomn~endetions which arc part of the delibebebetive prmesser of govement .  

Inaddition tcidelibcrativc prmess, cremptia~ 5 pmtectsattomey warkpmdlucfliicbnan u. Toylor. 329 U.S. 
495.5W-10 (14471; FTC v .  Croliar, Inc., 462 U.S. 19.25-28 (19831, maners covered by attomey.cIientpdvilegc, 
NLRB. 421 U.S. at 154, confidential commercial infurmation generaEd m awarrl contacts, Federal Open Morkel 
Comm. of the Red. Reserve Sys. u. Merrill. 443 U.S. 340.360 (LW9). third-pany wimess smtcrnents to military in- 
vestigstors. WcbcrAircrq9.465 U S ,  st 792, and pr:rhaps olherprivilegesas well. remllurnsv. UnilrdSlore8Dept. 
of Jusllce. 804 F.%l701 (D.C. Clt.). reh'g m ban< denied, 806 F.2d 1122 (D.C. Clr. 1.986) (presenlence repns); 
Hoover v .  U n i l e d l ' f a l e s D p ' ~  oflnlarior. 611 F.2d 1132. 1 1 3 W 2  (5th Cir. 19I:O) (orpert wimess opmts). 

'l We express r o  opinion on lhe operation of el:empuon 5 in h e  contefi of tl FDIP, request L an agency. 
"The cows h;ue mted the ambiguity of the FACA s m t e  generally. and lhz prol~lems that would be crcatPd 

for the cmducl of pvemment affairs by the literal applicallon of its m s .  See. e.8.. Norural Resources Defense 
Council v .  Hetringlon. 637 F. Supp 116, llMl (D.D.C. 1986); Notianal Anli-il~mgtlr Coalition. 557 P. Supp. at 
530: Ce111er forA~!lo Sdep v. Tiemonn. 414 P Szlpp. 215.223 (D.D.C 1976), #j"d impon. 580 F.Zd 689 (D.C. 
Ci. 1978); Lombardc v .  Handler, 397 F.  Supp. 732, 800 (D.D.C. 1973, o f d ,  546 I7.Zd 1043 (D.C. Ci. 1976), 
cen. denied, 431 1i.S. 932 (1977). 














